







































































[1141] S.D.J. testified that the molestations took place in her own bedroom,
and the bedroom that Mr. Gomez shared with her mother. She also recalled one
incident of molestation took place on the living room couch.

[f142] S.D.J.’s testimony to the jury was that this occurred “a lot,” more
than ten times; and that it started to happen aimost immediately after he moved
in with her family in May of 2008. S.D.J. told the jury that the last molestation -
had occurred on the morning that she was interviewed by the Grafton Police
Department. She told the jury that Mr. Gomez had molested her in her own bed
that very morning - January 5, 2009. He was arrested that same day.

[1143] S.D.J.’s testimony, alone, is more than sufficient to affirm the jury’s
verdict of guilty. The evidence satisfying every element was presented by the
State, and obviously believed by the jury:

1. Between May, 2008 and January, 2009, [a period of three or more

months], in S.D.J.’s family residences [within Walsh County], Ciro
Gomez intentionally and knowingly [willfully] engaged in a
combination of three or more sexual acts or sexual contacts [forcing
S.D.J. to masturbate him, over his clothing, for the purpose of
arousing or satisfying his own sexual or aggressive desires].

2. S.D.J. was twelve (12) years old [less than fifteen years old] at the

time, and

3. Ciro Gomez was approximately twenty-eight (28) years old [at least

twenty-two years of age] at the time.

[fi44] This record hardly forms a basis upon which Mr. Gomez can claim
that the evidence, when viewed in the light most favorable to the guilty verdict,
reveals no reasonable inference of guilt. Rather, the record contains conﬁpetent
evidence that allowed the jury to draw an inference reasonably tending to prove

Mr. Gomez's guilt and fairly warranting his conviction. This Court cannot, in light

of S.D.J.’s testimony, conclude that no rational fact-finder could have found Mr.
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Gomez guilty beyond a reasonable doubt. Accordingly, this Court should affirm
the verdict rendered by the jury.

D. Forced masturbation is a crime pursuant to N.D.C.C. § 12.1-20-03.1

[45] Although Mr. Gomez presents his concern as a “sufficiency of the
evidence” issue, it has overtones of statutory construction. While the State does
not suggest that statutory interpretation is necessary, a conservative reading of
Mr. Gomez's brief would suggest he believes so. Gomez Brief at {[]22-23. To
that end, the State asserts these well-accepted precepts of statutory

construction, as set forth in State v. Wetzel, 2008 ND 186, /4, 756 N.W.2d 775:

The interpretation of a statute is a question of law. Baukol Builders,
Inc. v. County of Grand Forks, 2008 ND 116, 922, 751 N.W.2d 191. This
Court’s primary objective in interpreting a statute is to ascertain legislative
intent. Id. Words of a statute are given their plain, ordinary, and
commonly understood meaning unless a contrary intention plainly
appears. N.D.C.C. § 1-02-01. Statutes are construed as a whole and are
harmonized to give meaning to related provisions. N.D.C.C. § 1-02-07. If
the language of a statute is clear and unambiguous, “the letter of [the:
statute] is not to be disregarded under the pretext of pursuing its spirit.”
N.D.C.C. § 1-02-05. If the language of a statute is ambiguous, however, a
court may resort to extrinsic aids to interpret the statute. N.D.C.C. § 1-02-
39. Statutes must be construed to avoid absurd and ludicrous results.
County of Stutsman v. State Historical Soc’y, 371 N,W.2d 321, 325, (N.D.
1985).

[146] In the Gomez Brief at [{] 20, 22 and 23, Mr. Gomez asks this Court
to focus upon S.D.J.’s testimony that she was forced to place her hand upon Mr.
Gomez's penis, over his clothes. Almost unbelievably, Mr. Gomez apparently
wants this Court to conclude that although Mr. Gomez caused the child victim,
S.D.J., to masturbate him, because he was the one causing the activity, and

because he did not touch her sexual parts, his activity was not criminalized by
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N.D.C.C. §12.1-20-03.1: The State adamantly disagrees, and respectfully asks
this Court recognize that forced masturbation is a crime under the statute.

[1147] Mr. Gomez's actions in this case fit the plain reading of the definition
of “sexual contact,” that is: any touching (even over clothing) of the sexual or
intimate parts of a person for the purpose of arousing or satisfying sexual or
aggressive desires. To restate it relative to the facts of this case: any touching
(even over clothing) of the penis of Mr. Gomez, done for the purpose of
arousing/satisfying sexual desires, would meet the plain definition of sexual
contact.

[f48] Moreover, Mr. Gomez's actions also fit the plain reading of the -
definition of “sexual act,” that is: sexual contact between human beings
consisting of contact between any other portion of the human body and the
penis. To restate it relative to the facts of this case: any touching (even over
clothing) of the penis of Mr. Gomez for the purpose of arousing/satisfying
sexual desires, between Mr. Gomez and the child, consisting of cdntact
between any portion of the child’s body (i.e., her hand) and Mr. Gomez’s
penis.

[149] In the same vein, the definition of continuous sexual abuse of a
vchild doesn’t require that the adult touch the child’s sexual or intimate parts in
order to commit a crime. The plain language of the statute says: an individual is
guilty of an offense if the individual engages in any combination of three or more
sexual acts or sexual contacts with a minor under the age of fifteen years. To

restate this law relative to the facts of this case: Mr. Gomez is guilty if he has
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engaged in three or more sexual acts/contacts with S.D.J. The statute doesn’t
require Mr. Gomez to have touched S.D.J.; but by forcing her to touch him, he
most certainly has engaged in sexual acts/contacts with a minor.

[f150] Mr. Gomez's interpretation of the statutes would create a ludicrous
result. If this Court were to adopt his reading of the statutes, an adult could
repeatedly take a clothed infant and manipulate the child as an instrument of
personal masturbation without committing a crime. How could this occur?
Because the forcible use of the child’s body (e.g., back, hand, leg, etc.) to touch
ones’ self for sexual gratification could occur without ever touching the sexual or
intimate parts of the infant. This is not the result that the legislature intended
when it enacted N.D.C.C. § 12.1-20-03.1. See discussion about legislative intent

in §[}31-33 herein, and the Addendum — E & F.

Issue #3:  The Defendant neither properly presented nor preserved his
challenge to the ethnic/racial makeup of the jury panel,
and consequently there was no error in the seating of the jury.

A. The standard of review

- [§151]1 “Ordinarily, the touchstones for an effective appeal on any proper
issue are: (1) that the matter has been appropriately raised in the trial court so
that the trial court can intelligently rule on it, and (2) that there be a valid appeal

from the judgment.” State v. Haakenson, 213 N.W.2d 394, 399 (N.D. 1973). In

the instant case, Mr. Gomez failed to present this issue to the District Court,
despite the opportunities given to him. In fact, as the Court noted in its “Order
Denying Defendant’'s Motion For Mistrial Relating To Defendant’s Claim That The

Selection Process For Obtaining A Jury Panel Was Flawed,” App.38-40, Mr.
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Gomez was given considerable time post-trial to proceed with a motion on this
basis. He failed to do so. Mr. Gomez’s assertion that the trial court “refused to
consider Gomez’s challenge to the ethnic and racial makeup of the jury panel
and jury” (Gomez Brief at |24 & 58) is — quite simply — wrong.

[152] The District Court properly determined that because Mr. Gomez did
not request an evidentiary hearing, he had waived his motion for mistrial on those
grounds. Nevertheless, the State concedes that a review for “obvious error”
pursuant to Rule 52(b) of the North Dakota Rules of Criminal Procedure could be
undertaken on appeal. See 120 herein.

B. Mr. Gomez’s burden

[1153] In order to challenge the ethnic/racial makeup of the jury panel and
jury, the burden was upon Mr. Gomez to show either of the following: (1) a
violation of the Uniform Jury Selection and Service Act, codified at N.D.C.C. §
27-09.1, and/or (2) a violation of his Sixth Amendment right to an impartial jury
selected from a representative cross-section of the community. See State v.
Robles, 535 N.W.2d 729 (N.D. 1995). Despite Mr. Gomez's failure to request an
evidentiary hearing, the District Court nonetheless issued a well-reasoned written
Order denying his motion for mistrial arising out of the jury selection process.

App.38-40.

C. The Uniform Jury Selection and Service Act

[1154] Neither the record nor Mr. Gomez'’s brief asserts that there was a
statutory violation with regard to the compiling of a jury panel for his trial. The

District Court properly concluded:
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.. . As to the statutory grounds for granting the motion [for mistrial], the
defendant has offered no evidence that the Clerk of District Court for
Walsh County failed to comply with the statutory requirements in compiling
a jury panel for this trial. Without the defendant pointing to some flaw in
the district court clerk’s procedures, this court cannot conclude that the
procedure for obtaining a jury panel was violated.” App.39.

D. Sixth Amendment, United States Constitution

[1155] Mr. Gomez's brief seems to focus on a claim of violation of his Sixth
Amendment rights. The Sixth Amendment states:

In all criminal prosecutions, the accused shall enjoy the right to a speedy
and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law, and to be informed of the nature and cause of the
accusation; to be confronted with the withesses against him; to have
compulsory process for obtaining witnesses in his favor, and to have the
Assistance of counsel for his defence.

[156] In order to establish a violation of his Sixth Amendment rights, Mr.
Gomez's burden is clear. This Court has acknowledged the elements Mr.
Gomez was required to meet, as established by the United States Supreme

Court in Duren v. Missouri, 439 U.S. 357, 364, 99 S.Ct. 664, 670-71, 58 L.Ed.2d

579 (1979):

... [T]o establish a prima facie violation of the fair-cross-section
requirement, the defendant must show (1) that the group alleged to be
excluded is a “distinctive” group in the community; (2) that the
representation of this group in venires from which juries are selected is not
fair and reasonable to the number of such persons in the community; and
(3) that this underrepresentation is due to systematic exclusion of the
group in the jury-selection process. State v. Robles, 535 N.W.2d 729, 732
(N.D. 1995), and cases cited therein.

[1157] The District Court properly cited and considered these three
requirements in its written opinion. App.39. The District Court also correctly

acknowledged that the first prong of the test had been met, as Hispanics have
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been found to be a distinctive group in Walsh County for purposes of Sixth .
Amendment fair cross section claims. Robles at 732.

[158] The District Court also properly considered prong two of the
analysis, concluding that “[t]he defendant has offered no evidence to substantiate
the second element required.” App.40. Noting that the defendant offered only a
“conclusory statement” that the panel had only one individual that was Hispanic
(presumably based on surname and physical features), the District Court went on
to point Ol;lt that Mr. Gomez offered no evidence to show that other jury panels
previously summoned under the same procedures lacked a fair and reasonable
representation. App.40.

[1159] Finally, the District Court also properly (albeit unnecessarily)
considered the third prong, determining that there was no evidence to suggest
that Hispanics are systematically excluded in the Walsh County jury selection
process. The District Court correctly relied upon the holding in Robles at 733: “A
mere observation that there are no persons of the allegedly excluded class on a
jury venire that was drawn from a population containing members of that class is
not sufficient to demonstrate a systematic exclusion.” App.40.

E. There is no evidence to substantiate Mr. Gomez’s claim that the jury
panel and jury were improperly summoned and seated

[160] The District Court, aware of statutory and constitutional implications
of Mr. Gomez's limited oral motion, conducted the appropriate analysis required
by the Uniform Jury Selection and Service Act (i.e., N.D.C.C. § 27-09.1) and the
Sixth Amendment of the United States Constitution. Relying on the seminal case

of Robles, which also arose from Walsh County, the District Court analyzed the
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limited evidence it had before it and concluded that even if Mr. Gomez had not
withdrawn his motion, “the evidence available on the record offered by him fails
to substantiate either a statutory claim or a constitutional claim” for relief.

App.40.

Issue #4: - The sentence imposed by the District Court was within the
statutory guidelines and did not violate the Eighth
Amendment of the United States Constitution.

A. The standard of review

[61] The standard for reviewing a criminal sentence, as set forth in State
v. Corman, 2009 ND 85, §[15, 765 N.W.2d 530, is as follows:

A trial judge is allowed the widest range of discretion in fixing a criminal
sentence; this court has no power to review the discretion of the
sentencing court in fixing a term of imprisonment within the range
authorized by statute. Appellate review of a criminal sentence is
generally confined to whether the [district] court acted within the

~ sentencing limits prescribed by statute, or substantially relied upon
an impermissible factor. Statutory interpretation, however, is a question
of law fully reviewable on appeal. State v. Shafer-imhoff, 2001 ND 146,
1129, 632 N.W.2d 825 (internal citations and quotation omitted); see State
v. Ennis, 464 N.W.2d 378, 382 (N.D. 1990) (holding trial judge has widest
possible range of discretion in fixing sentences). [emphasis supplied]

B. Eighth Amendment, United States Constitution

[1162] The Eighth Amendment to the United States Constitution states:

Excessive bail shall not be required, nor excessive fines lmposed nor
cruel and unusual punishments inflicted.

The United States Supreme Court has a myriad of cases discussing the issue of
“cruel and unusual” punishment.

[163] In a very recent decision just released on May 17, 2010, Graham v.
Florida, No. 08-07412, 560 U.S. __, 130 S.Ct. 2011, 2010 U.S. LEXIS 3881

(U.S. May 17, 2010), the US Supreme Court allowed for the definition of “cruel
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and unusual” to extend “beyond historical conceptions to ‘the evolving standards
of decency that mark the process of a maturing society’.” Graham S.Ct. at 2021,

citing Estelle v. Gamble, 429 U.S. 97, 109 (1976). Explaining this language, the

Court stated: “The standard itself remains the same, but its applicability must
change as the basic mores of society change.” Graham S.Ct. at 2021, citing

Kennedy v. Louisiana, 554 u.S. 407, , 128 S.Ct. 2641, 2649, 171 L.Ed.2d

525, 538 (2008).

[164] The Graham decision provides a comprehensive, yet succinct,
analysis of the history of cases involving “cruel and unusual” punishment. The
US Supreme Court noted that their precedents typically do not consider the issue
of punishments as being “inherently barbaric,” but instead as being
“disproportionate to the crime,” stating this principle: “The concept of
proportionality is central to the Eighth Amendment.” Graham S.Ct. at 2021.

[165] The Graham decision then notes the two classifications of

“proportionality” cases: (1) challenges to the “length of term-of-years sentences”
given all the circumstances in a particular case, and (2) use of the proportionality
standard by certain categorical restrictions on the death penalty. Graham S.Ct.
at 2021. Providing further explanation regarding proportionality relating to “length
of term-of-years sentences,” the US Supreme Court noted that the controlling

opinion, Harmelin v. Michigan, 501 U.S. 957, 997, 1000-1001 (1991), concluded

that the Eighth Amendment contains a “narrow proportionality principle.”®

[emphasis supplied] This principle “does not require strict proportionality

® See also the discussion of the history of the “narrow proportionality principle” as
explained in Ewing v. California, 538 U.S.111, 123 S.Ct.1179 (2003).
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between crime and sentence” but “forbids only extreme sentences that are

‘grossly disproportion-ate’ to the crime.” Graham S.Ct. 2021-2022. [emphasis

supplied]

[1166] Explaining the Harmelin approach to reviewing “length of term-of-
year sentences,” the Graham opinion stated that a court must start the analysis
“by comparing the gravity of the offense and the severity of the sentence.” -
Graham S.Ct. at 2022. Justice Kennedy then re-stated the US Supreme Court’s
long-standing precedent:

... [ln the rare case in which [this] threshold comparison . . . leads to an

inference of gross disproportionality’ the court should then compare the

defendant’s sentence with the sentences received by other offenders in

the same jurisdiction and with the sentences imposed for the same crime
in other jurisdictions.” Graham S.Ct. at 2022. [emphasis supplied]

C. North Dakota’s sentencing factors

[167] This Court has also undertaken an analysis of Eighth Amendment
implications to sentences handed down by North Dakota District Courts. In State
v. Garcia, 1997 ND 60, Y47, 561 N.W.2d 599, a case in which the defendant was
sentenced to life imprisonment without parole, Justice Meschke wrote:

The Eighth Amendment prohibition against cruel and unusual
punishment applies to non-capital punishment cases. See Solem v. Helm,
463 U.S. 277, 288-289, 103 S.Ct. 3001, 3009, 77 L.Ed.2d 637 (1983).
However, the United States Supreme Court in Stanford v. Kentucky, 492
U.S. 361, 380, 109 S.Ct. 2969, 2980, 106 L.Ed.2d 306 (1989), ruled the
Eighth Amendment does not prohibit states from imposing even capital
punishment on offenders who commit murder at the age of 16. Solem,
463 U.S. at 292, 103 S.Ct. at 3011, holds the legislatively established
maximum punishment for a crime, with “substantial deference” given to
the “broad authority of the legislature,” must meet the proportionality test:
“[A] court’s proportionality analysis under the Eighth Amendment should
be guided by objective criteria, including (i) the gravity of the offense and
the harshness of the penalty; (i) the sentences imposed on other criminals
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in the same jurisdiction; and (jii) the sentences.imposed for commission of
the same crime in other jurisdictions.”

This holding is not inconsistent with the US Supreme Court’s recent Graham
opinion.

[168] Justice Meschke then went on to analyze the North Dakota
sentencing factors set forth in the North Dakota Century Code at Section 12.1-
32-04, which are identical to those used by the District Court in the instant case.

Garcia at 51. See Addendum — C & D. Concluding that there was nothing

inappropriate about the trial court’s applicatibn of those factors to Mr. Garcia’s
senfence,l Justice Meschke refused to set aside Mr. Garcia’s sentence of life
imprisonment without the possibility of parole.

| [169] Instead, Justice Meschke relied upon this Court’s long-standing
tradition relating to review of criminal sentences, stating: “A sentence within the
minimum and maximum statutory limits is within the discretion of the trial court,
and will not be set aside unless it exceeds the statutory limit or uniess the trial
court substantially relied on an impermissible sentencing factor.” Garcia at {[53.
This Court has remained faithful to that tenet: “A district court juage is allowed

the widest range of discretion in sentencing.” State v. Loughead, 2007 ND 16,

114, 726 N.W.2d 859, citing State v. Murchison, 2004 ND 193, §[15, 687 N.W.2d

725. See also State v. Skarsgard, 2007 ND 160, 125, 739 N.W.2d 786.

[170] In this case, the District Court spoke from the bench regarding his
sentencing decision. In addition, the District Court also issued detailed written
findings regarding the statutory and other factors he considered when rendering

his decision. Addendum — C & D. What is clear from the District Court’s decision
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making process is the recognition of the seriousness of this sexual crime against
a child, the recognition that Mr. Gomez's activities under the statute “may not be
as severe and - - as sever and as offensive as some other wrongs that may fall
Within this same offense under the statute,” and Mr. GomeZz’s significant criminal
history, including the increasingly serious nature of those offenses.

[1171] The District Court recognized, as the US Supreme Court determined
was appropriate in the Graham decision, that the societal issues are also
significant. The District Court’s statements from the bench reflect consideration
of the societal implications of Mr. Gomez’s criminal behavior, and the recognition
that sexual offenders against children present a particularly serious disruption to
the peace and tranquility of citizens of North Dakota.

[f172] The record evidences the District Court’s thorough understanding of
the proportionality concerns of the Eighth Amendment. The District Court’s
findings evidence consideration of the two threshold factors which Justice

Kennedy set forth in the Graham opinion: (1) the gravity of Mr. Gomez’s offense

— continuous sexual abuse of a child; and (2) and the severity of the sentence —
the potential for a life sentence without the possibility of parole. Thé District
Court did not sentence Mr. Gomez to life without the possibility of parole.
Instead, Mr. Gomez was sentenced to serve thirty years of a life sentence. The
possibility of parole prior to thirty years remains. He did not receive the
maximum sentence, and his sentence was within the statutory guidelines.

[173] Because the District Court did consider the gravity of the offense

and the severity of the sentence, there was no need for the District Court to go
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beyond the threshold comparison.? In the same vein, there is no need for this
Court to go beyond the threshold comparison. An analysis of similar cases within
Walsh County, and within the State of North Dakota was simply not required.

D. Under the facts of this case, a sentence of thirty years for the crime
of continuous sexual abuse of a child is not cruel and unusual

punishment

[1I74] Clear precedent from the US Supreme Court, and this Court,
requires that setting aside a sentencing decision is a “narrow” circumstance, to
be accomplished only in “rare” situations, when there is an “extreme” sentence

that could be labeled “grossly” disproportionate. Mr. Gomez's sentence of thirty

~years for the crime of continuous sexual abuse of a child is simply not one of the

narrow or rare circumstances where an extreme sentence was handed down
that is grossly disproportionate to the crime he committed; and it was within the
North Dakota statutory guidelines.

[M175] Mr. Gomez repeatedly sexually abused a child that was in his care.
This abuse occurred over a series of months, and involved predatory and
grooming conduct reflecting a caiculated methodology by him to pursue his
sexual intentions with the child victim. Mr. Gomez has a significant criminal
history, including prior misdemeanor and felony offenses for property crimes,
drug crimes, firearm crimes, crimes of violence, and disobedience of judicial
orders and restraining orders. Mr. Gomez's sentence of thirty years is not cruel

and unusual.

® At the sentencing hearing Mr. Gomez’s counsel did provide a history of some
cases to the Court. T.X, p.27-31. '
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CONCLUSION

[i76] For the reasons set forth above, including that neither a special
verdict form nor a special interrogatory were required in this case; that there was
more than sufficient evidence to support the jury’s guilty verdict; that Mr. Gomez
does not have a valid challenge to the ethnic and racial makeup of the jury panel
and the jury; and Mr. Gomez's sentence is not disproportionate to his crime, and
therefore is not cruel and unusual punishment, the State of North Dakota
respectfully requests that this Court AFFIRM in all parts the Criminal Judgment

entered against Mr. Gomez.
Dated this 28™ day of September, 2010, at Grafton, North Dakota.

Respectfully submitted,

adraa B WhRdor

Bdrbara L. Whelan

Walsh County State’s Attorney

ND Bar # 05039

Walsh County Courthouse

600 Cooper Avenue ~ 3" Floor
Grafton, North Dakota 58237
Telephone: 701-352-1300
Facsimile: 701-352-1104

Email: bwhelan@nd.gov

Attorney for the Petitioner/Appellee

31




ADDENDUM

RULE 31. JURY VERDICT

(a) Return. The jury must return its verdict to a judge in open court. The verdict must be
unanimous.

(b) Partial Verdicts, Mistrial, and Retrial.

(1) Multiple Defendants. If there are multiple defendants, the jury may return a verdict at
any time during its deliberations for any defendant about whom it has agreed.

(2) Multiple Counts. If the jury cannot agree on all counts for any defendant, the jury may
return a verdict on those counts on which it has agreed.

(3) Mistrial and Retrial. If the jury cannot agree on a verdict on one or more counts, the
court may declare a mistrial on those counts. The prosecution may retry any defendant on
any count on which the jury could not agree.

(¢) Lesser Offense. A defendant may be found guilty of an offense necessarily included
in the offense charged.

(d) Jury Poll. After a verdict is returned but before the jury is discharged, the court must
on a party's request, or may on its own, poll the jurors individually. If the poll reveals a
lack of unanimity, the court may direct the jury to deliberate further or may declare a
mistrial and discharge the jury.

(e) Special verdict.

(1) Lack of Criminal Responsibility. If a defendant raises the defense of lack of criminal
responsibility by mental disease or defect at the time of the alleged crime and evidence of
the defense is presented at trial, the jury, if it finds the defendant not guilty based on the
defense, must state that fact in its verdict.

(2) Double Jeopardy. If a defendant raises the defense of having been formerly convicted
or acquitted of the same offense or an offense necessarily included in the same offense, or
of having been once in jeopardy, and evidence of the defense is given at trial, the jury, if
it finds the defendant proved the defense, must state that fact in its verdict.

(3) Treason. If a defendant is charged with treason or conspiracy to commit treason and
more than one overt act is charged, the jury, before returning a verdict of guilty, must
return a special verdict on each overt act charged.

(4) Other Defenses. If any other defense cannot be reflected in a general verdict, and
evidence of the defense is given at trial, the jury, if it so finds, shall declare that fact in its
verdict. '




RULE 52. HARMLESS AND OBVIOUS ERROR

(a) Harmless Error. Any error, defect, irregularity or variance that does not affect
substantial rights must be disregarded.

(b) Obvious Error. An obvious error or defect that affects substantial rights may be
considered even though it was not brought to the court's attention.




12.1-02-02. Requirements of culpability.

1. For the purposes of this title, a person engages in conduct:

a. "Intentionally" if, when he engages in the conduct, it is his purpose to do so.

b. "Knowingly" if, when he engages in the conduct, he knows or has a firm belief,
unaccompanied by substantial doubt, that he is doing so, whether or not it is his
purpose to do so.

c. "Recklessly" if he engages in the conduct in conscious and clearly unjustifiable
disregard of a substantial likelihood of the existence of the relevant facts or
risks, such disregard involving a gross deviation from acceptable standards of
conduct, except that, as provided in section 12.1-04-02, awareness of the risk is
not required where its absence is due to self-induced intoxication.

d. "Negligently" if he engages in the conduct in unreasonable disregard of a
substantial likelihood of the existence of the relevant facts or risks, such
disregard involving a gross deviation from acceptable standards of conduct.

e. "Willfully" if he engages in the conduct intentionally, knowingly, or recklessly.

12.1-20-02. Definitions. In sections 12.1-20-03 through 12.1-20-12:

1. "Coercion" means to exploit fear or anxiety through intimidation, compulsion,
domination, or control with the intent to compel conduct or compliance.

2. "Deviate sexual act" means any form of sexual contact with an animal, bird, or dead
person.

3. "Object" means anything used in commission of a sexual act other than the person
of the actor.

4. "Sexual act" means sexual contact between human beings consisting of contact
between the penis and the vulva, the penis and the anus, the mouth and the penis,
the mouth and the vulva, or any other portion of the human body and the penis,
anus, or vulva; or the use of an object which comes in contact with the victim's anus,
vulva, or penis. For the purposes of this subsection, sexual contact between the
penis and the vulva, the penis and the anus, any other portion of the human body
and the anus or vulva, or an object and the anus, vulva, or penis of the victim,

occurs upon penetration, however slight. Emission is not required.

5. "Sexual contact" means any touching, whether or not through the clothing or other
covering, of the sexual or other intimate parts of the person, or the penile ejaculation
or ejaculate or emission of urine or feces upon any part of the person, for the
purpose of arousing or satisfying sexual or aggressive desires.

12.1-32-04. Factors to be considered in sentencing decision. The following factors,
or the converse thereof where appropriate, while not controlling the discretion of the
court, shall

be accorded weight in making determinations regarding the desirability of sentencing an
offender

to imprisonment:

1. The defendant's criminal conduct neither caused nor threatened serious harm to
another person or his property.

2. The defendant did not plan or expect that his criminal conduct would cause or
threaten serious harm to another person or his property.

3. The defendant acted under strong provocation.

4. There were substantial grounds which, though insufficient to establish a legal
defense, tend to excuse or justify the defendant's conduct.

c




5. The victim of the defendant's conduct induced or facilitated its commission.

6. The defendant has made or will make restitution or reparation to the victim of his
conduct for the damage or injury which was sustained.

7. The defendant has no history of prior delinquency or criminal activity, or has led a
law-abiding life for a substantial period of time before the commission of the present
offense.

8. The defendant's conduct was the result of circumstances unlikely to recur.

9. The character, history, and attitudes of the defendant indicate that he is unlikely to
commit another crime. :

10. The defendant is particularly likely to respond affirmatively to probationary treatment.
11. The imprisonment of the defendant would entail undue hardship to himself or his
dependents.

12. The defendant is elderly or in poor health.

13. The defendant did not abuse a public position of responsibility or trust.

14. The defendant cooperated with law enforcement authorities by bringing other
offenders to justice, or otherwise cooperated.

Nothing herein shall be deemed to require explicit reference to these factors in a
presentence report or by the court at sentencing.




Note of Senator Darlene Watne submitted to the Judiciary Committee:
“...lamtold, and | believe, there is a need for this type of legislation
especially for cases where contact has gone on for a long time, occurred
at least three times, and no specific dates can be placed on these
occurrences. . . it must take place for 3 or more months, must have
occurred three or more times.”

January 21, 1997, Senate Judiciary Committee:
“Senator W. Stenehjem noted he likes Section 2 of this bill and that it will
aid in prosecution.”

~

January 21, 2997, Senate Judiciary Committee: '
“Senator Watne noted that the States Attorneys want this so they can
prosecute further especially for those victims that cannot remember a
date.”

January 21, 1997, Testimony in Favor of SB 2153 submitted by Doug Mattson,

Ward County State’s Attorney and member of the North Dakota State’s

Attorney’s Association Legislative Committee:
“This Bill is aimed at the situation where a child molester resides with or
has recurring access to a child and repeatedly has gross sexual imposition
(G.S.1.) with the child over a prolonged period of time but the child due to
either age or the frequency of the molestations — or both — often is unable
to distinguish one incident from another in terms of time, place, or other
particulars, and as a consequence it can be difficult or impossible to prove
[ ]the specificity of charges necessary to overcome the constitutional due
process problems . . . within the framework of existing law. . . . SB 2153
calls upon the Legislature to use its proregative [sic] to proscribe a course
of conduct, rather than specific acts, and individuals jurors may properly
select different acts to meet the threshold of three acts of G.S.I. required
to establish the prohibited course of conduct, since all must agree that
there was such a course of conduct.”

February 17, 1997, Senate Judiciary Committee:
“Senator W. Stenehjem stated that section 2 will add something to the
prosecutions.”




March 27, 1997, Conference Committee:
“Sen. W. Stenehjem: . . . This is a limited one for continuous sexual abuse

taking place 3 or more acts over a period of 3 or more months and the
states attorneys will decide who gets charged under this section rather
than other sections.” _

April 2, 1997, Conference Committee:
Cynthia Feland of the State’s Attorney Assoc. testified, "Cynthia: The
intent of this bill is not for those people but for those situations where we
have baby sitters, day care providers, friends of the family, somebody who
a child is put into their trust and they violate that trust by engaging in these
types of activities with the child.”




STATE OF NORTH DAKOTA IN DISTRICT COURT
COUNTY OF WALSH NORTHEAST JUDICIAL DISTRICT

State of North Dakota ) Case Number 50-09-0006
Plaintiff, )

V. ) COURT'S STATEMENT OF FACTORS

) CONSIDERED BY IT INIT'S

Ciro Gomez, ) SENTENCING DECISION
Defendant. )

On March 16, 2010 the defendant appeared with his attorney, Henry Howe of Grand Forks,
North Dakota, for purposes of sentencing for his conviction of continuous sexual abuse of a child,
class AA felony. Also appearing was Barbara Whelan, Walsh County State's Attorney on behalf of
the State of North Dakota.

Having considered the arguments of counsel and the pre-sentence investigation except as
otherwise noted, and the matters of record this court imposed the sentence upon the defendant and
as set out in the record of March 16, 2010 and considering factors orally recited at the time of
sentencing as well as these statutory factors, found at N.D.C.C. 12.1-32-04, set forth below:

1. The defendant's criminal conduct of continuous sexual abuse of a child is an
offense that did threaten serious harm to his victim particularly in terms of the
emotional harm that has or will likely result in terms of increased risk for
depression and anxiety.

2. The defendant should have expected that his conduct would cause some
potential for serious harm to his victim.

3. The defendant did not act under any strong provocation.

4. There were no grounds that would tend to excuse or justify the defendant's
conduct.

5. The victim is a juvenile and could not and did not induce or facilitate the
commission of the offense.

6. This factor relating to restitution and reparation is not relevant.

7. The defendant has a significant history of prior criminal activity as manifested
by the information provided in the pre-sentence report. He has committed
multiple offenses, both misdemeanor and felony, and relating to not only
property crimes, but drug offenses, firearm offenses, and more importantly
crimes of violence and disobedience of judicial orders and/or restraining
orders. There has been no significant period of time as an adult that the




10.

11.

12.
13.
14.

defendant has been free and not incarcerated that has passed before he has
committed a new criminal offense. This history, including probation
revocations, give a strong indication that the defendant will continue to be a
danger to other individuals for a long duration of time if not incarcerated. He
has shown no indications of rehabilitating from a criminal life. In considering
the defendant's past criminal history, this court did not consider or take into
account pending charges as they have not been adjudicated.

Given the predatory and grooming nature of his conduct to cause this offense
against his juvenile victim, it is likely that these circumstances would reoccur
if not addressed by a significant sentence. The testimony reflected a thought
out and calculating methodology by the defendant in pursuing his intentions
with the juvenile victim.

The character, history and attitude of the defendant indicating an inclination
towards avoiding criminal offenses in the future. Prior dispositions imposed
on the defendant have been step by step increases from probationary settings
to combinations of short periods of incarceration and probation, to lengthier
periods of incarceration and probation to simply lengthy terms of
incarceration. When released or on probation, he has either violated probation
and/or committed new criminal offenses. In all of this activity reflected by
these convictions and revocations, his attitude shows no inclination for a
regard for others or toward a path of rehabilitation.

Given the past history of opportunity to affirmatively respond to probation and
not doing so, it is umlikely that he is going to be a strong candidate for

‘probation until he has completed a lengthy period of incarceration. He is a

significant risk to others as reflected by his past repeated criminal history and
probation failures.

There is no indication that imprisonment would entail undue hardship to any
dependents he has.

The defendant is 29 years of age and is not elderly or in poor health.

This factor is not relevant.

This factor is not relevant. It should not be held against the defendant that he
chose not to cooperate with law enforcement authorities in some manner or to
show remorse. He has maintained his innocence and still does. This is his
right. It was not a factor considered by the court in sentencing.




~15. Other - this court found that the recitations of portions of letters purported
written by Ciro to another minor child and set out in the pre-sentence
investigation report on page 6 and 7 were not relevant nor were the editorial
comments to them following that on page 7 in the pre-sentence report.
Therefore, those portions of the PSI were not considered.

16. Other - as indicated at the sentencing hearing, this court did not consider
either the comments of the defendant's legal counsel or those of the state's
attorney relating to plea agreement proposals that were made and/or rejected.
Reference to plea proposals were not appropriate and certainly not a factor to
be considered.

17. Other - in argument the state's attorney made reference to recommending a
life sentence because of the defendant's lack of remorse or acknowledging his
guilt. The state further argued that because of that he was not amenable to sex
offender treatment while incarcerated. The court did not consider this
argument in sentencing. It has been and remains to be the defendant's right to
maintain his innocence, and therefore not show remorse. Consequently, it was
not considered by this court in sentencing. Further, this court concluded it
would be inappropriate and unfair to require sex offender's treatment at the
North Dakota State Penitentiary because it is the court's understanding that
treatment requires acknowledgement of the offense as a treatment condition.
To require that kind of treatment either while incarcerated or by probation
would only be designed to set the defendant up to fail. So, it was not
considered or used as a reason to enhance the defendant's sentence.

These and the factors stated on the record, including those statements made by the court
subsequent to sentencing serve as the factors considered by the court and the reason for the
sentence that was imposed.

Dated this 16th day of March, 2010.

M. Richatd Geiger  * U
District Court Judge

Pc:  Barbara Whelan, State's Attorney
Henry Howe, Defendant's Attorney
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State of North Dakota, *

Plaintiff/Appellee, * Supreme Court No. 20100100
V. * Walsh Co. No. 50-09-K-0006
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|, Barbara L. Whelan, do hereby certify that on September 28, 2010, |
served the following document:

APPELLEE BRIEF

in both PDF and Word format upon the following:

Clerk of the Supreme Court AND Kent M. Morrow
North Dakota Supreme Court Attorney at Law
supclerkofcourt@ndcourts.gov Attorney for Ciro Gomez

morrow@midconetwork.com

All done by Electronic Filing pursuant to N.D. Sup. Ct. Admin. Order 14.

Dated this 28" day of September, 2010.

Barbara L. Whelan

Walsh County State’s Attorney

ND Bar No. 05039

Walsh County Courthouse — 3" Floor
600 Cooper Avenue

Grafton, ND 58237

Telephone: (701) 352-1300
Facsimile: (701) 352-1104

Email: bwhelan@nd.gov






